LIMITED HOME RULE
Report and Commentary

As acandidate, Bob Riley condemned the practice in Alabama of effectively
Tequiring that connty governments seck legirlative parmission or local
constitutional amendmenta before addressing many local concerns or
providing new basic governmental services desired locally. He summoned
the spirit of Thomas Jefferson 1o declaring that government closest to the
people governs best. Morsover, he declared, the present practice of
determining by local laws which counties may exercise which inherently
local powers consumes too much of the Legislature's time and energy.

In Executive Order Number One, Governor Riley advocated pushing much
more decision-making power to the local county level on issues such as
zoning, economic development, and public safety. This constitutional
reform would help those county governments whose voters opt for such
powers to become more effective and more responsive to their
constituents, while freeing the Legislatura to address issues of general
interest to the state.

Governor Riley also insisted, however, upon two ey limitations to homs
Tule.

First, citizens should have the right through referendum to decide whether
they wished to pursue more local demoeracy or whether they preferred for
their countias to remain subject to the present degres of legislative control.
“The important point is that sach individual county should havs the
choice,” Governor Riley said.

Second, home rile must be limitad in that no county could raise any taxes
without & direct vote of the people. This was a oritical matter for Governor
Riley, in that he argued taxpayers should have the last word on matters
relsting to tazation at all levels of government in Alabama.

With Governor Riley's charge in mind, the Commission proposes
constitutional language that would allow Alabama counties to exercise
limited home rule powers, provided their voters chose this option. Voters
also eould select from a memn of powers the dagree of local democracy
their county could exercige. A proposed amendment embodying the
Commisaion's proposal accompanises this Beport and Commentary.

currently & number of Alabama counties have the authority to exercise

some of the powers proposed by this amendment. No county in Alabama,
however, is authorized to exeralse all of the powers.
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For example, Jefferson, Mobile, Montgomery and 8t. Clair countiss have
the authority to levy any taxes not prohibited by the state’s constitution.
This ability waa granted to cach eounty through the paseage of a. local act,
which could be amended or repealed by the Leglslature. Three other
counties - Jefferson, Shelby and Baldwin - are currently exercising some
level of land-use regulation. Jefferson’s authority is included in the
feneral law relating to municlpalities, which enables the county to exercise
all land-use anthority granted to the municipalities. Both Shelby and
Baldwin ccunties have local acts establishing a land-use regulatory process
in those counties. At least one other county, Macon, has land-use control
authority but becanse of costs has not established such a prooess.

The third element of local democracy, the ability to exercize general police
powers, s presently granted to a number of counties on a variety of
suhjects such as hmmkyard regulation, litter eontrol, road regulation and
other similar matters. These powers are also vested in local laws.

The Comrmission’s Limitad Home Bule Committes began on February 8 Lo
deliberate on how to put these principles of limited home rule into
fundamental law. Early in ite discussions, the Committes adopted as a
ganeral guida the home rule article proposed in 1873 by the Brewear
Commissicn, which the Legislature had created to recommend revision of
the 1801 Constitution. That article granted local governing power to
eounties, subject Lo the general laws of the stale and constitutional
regtriotions. The particular language of the 1973 artiole, however, did not
suit the Committee’s purposes under Governor Riley's charge. Accordingly
the Committee instructed ite technizal advisers to draft the Committee’s
own amendment - one that would address the specific issues that emerged
in the Committes's deliberations.

Over the next four meetings, the Committes's members fine-tuned the
language, while continuing to listen and comment on concerns and
observations as they arose. Committee members who came to this work
from the loesl govrernment perspective wanted flexibility to deal with
problemes ag thay ocourred in their counties, particularly thoge that are
undergoing rapid growth. They also wanted assurance that any rights of
local democracy guaranteed by the state constitution could be exercised by
the countiee if the Legislatures failed to prooeed in good faith to provide
general laws to implement limited home rmile.

Meanwhile, Committes members who reflactad the comecarng of landowners
and farmers wanted assurance of protection for existing operations and
businesses along with freedom from unreasonable regulations. They ware
particularly wary of the Brewer Cominission's adoption of charter
government as one option for home rule. This form of local governrnant,
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they feared, might go beyond the agread-upon limits for exercising home
rule.

The Committee also heard from citizens on our commitles who wanted
loeal government to work effectively and efficiently. In all its deliberations
about prerogatives and limits, they inslasted, the Committes and the
Commission must not lose sight of making local government accountable
and responsive to the citizenry.

This variety of perspectives and views within the Limited Home Hule
Commitiee, along with vast experience on some members’ part in
government affairs, provided an extraordinary forum for working through
difficult questions. Indeed, ane obaerver complimented the members of the
Committes for having shown how well democracy can function within a
delibarative gstting. In other words, the members of the Committee were
able to talk with one another, rather than past cne another.

After five Committes mestings and much midnght oll burned by its faithfil
advisers, the Committee's proposal for limited home rile was presented to
the full Commission and, after discussion, duly adopted. It is submitted in
the balief that it represents a significant step - as Governor Riley
advocated - toward returning power to the people from whom it ia darived

While the language of the proposal may still be more detalled than many
constitutional authorities might prefer, there is conziderable flexibility for
citizens to choose from the menu of powers the level of home ruls that best
gsuita their naads. At the most basic level, for example, they may engage in
ecomomic development without having to geek a constitutional amendment
to gain such power, &3 has been the case in dozena of instances before. At
the other end of the spectrum, ciirens may wish to cmpower their county
governments 10 engage in land-use planning, loeal taxation, and other
activities congistent with home rule. The proposed amendment does not
dintate any of these powers to counties; rather it empowers citizens with
the option of chooging what level of local democracy works best for their
partioular countias.

Again the Commission emphasizes that vitizens may also choose for their
counties to remain just as they are now in relation to the Legislature.
Nothing would change undsr our proposal unless the majority of citizens in
& county voted to exercise mors local antonomy.

Fleage note that along with this important local-option provision and
flexibility is the absclute guarantee that no county government choosing to
axercise home rule taxing powers under the proposed amendment could
raise taxes without the approval of its voters. The Commission considers
this right to be fundamental and inviclate, and thereby worthy of inclusion
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in our state’s constitution. This right also is consistent with the palitical
culture of Alabama where citizens have long insisted on a direot 2ayin
many forms of taxation. The Commission's proposed amendment would
apply this principle to all taX Increases proposed by a county that elects to
exercigse home rile taxing powear under the amendment.

The Commission believes that Governor Riley is correat to identify the lack
of local democracy as a source of ineffective governmens in Alabama Our
neighboring states addressed this kind of deficiency years ago, with good
resulls. If we wish Lo compete with them for better jobs and if we wish to
match or exzeed thelr quality of government, then now is our opportunity
to join Governor Rilev in promoting limited home rule for Alahama
counties.
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PROPOSED CONSTITUTIONAL AMENDMENT
REGARDING LIMITED HOME RULE
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SYNOPSIS: This bill proposes an amsndment to the Constitution of
Alabama of 18301 <hat would provide for limited
opticnal heme rule for those counties in the State,
Lhe gualified zlectors of which approve the same, in
the arezs of public safety and hesalth, tazation and

land use regulation and contral.

A BILL
TO BE ENTITLETD

AN ALCT

Froposing an amendment to the Constitution of Alabama
of 1901 that would provide fer limited cptional home rule for
those ccunties in the State, the qualified electors of which
approve the same in a referendum held as provided therein, in
respect of The areas of public =safety and health, taxation and
land use regulation and control, subject to the provision of

such general law=s as the Legislature may enact providing fer <he
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exercise of said optienal =upplemental county governmental
powars.
BE IT ENACTED BEY THE LEGISLATURE OF ALABAMA:

Section 1. The following amendment to the Consti-
tutien of Rlabama of 1901 is hereoy proposed, and shall become
valid as a part thereof when approved by a majority of the
gualified electors of the State voting thereon and in accordance
with Sections 284, 285 and 287 of the Constitution of Alabama of
15301, as amended.

FPROPCSED AMENDMENT

“Sectiaon 1. “ptional Supplemental County Govern-

mental Powers. Subject to the referendum provisions hereaof,

comnties in the State may exerciss, in additien to =11
goevernnental powers they way at the time of the ratif:cation of
this amendment possess or have wvested in them, the optional
supplemental county governmental powers hereinafter provided
for. The Legislature may eract general laws providing for tke
exercise of said oplional supplemental county governmental
powars.

Section 2. Eeferendum Elections Required for the

Exercise of Opticnal SBupplemental County Governmental Powers.

Any county in Lhe State may, in accordance with the provisions
herzof, adopt and exercise any cor all of the optional

supplemental county governmental powers hereinafter apecified
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through the affirmative wvote of the gualified electors of the
county voting in a referendum electicn held con the guesticn of
whether such optional supplemental county governmental powers
shall be exercised. Such referendum elections shall be
confucted in accordance with the election laws of the SBtate,
provided that any such election may, however, be held only in
conjuncticn with 2z general electicn held in the State not less
than three months fol owing (al the affirmative wvote of the
majority of the members of the governing body of the county in
fever of a resclution prupousing the authorization of the
exercise of one or more of the sets cf optional supplemental
cocunty dgqovernmental powers hereinafter provided for and as
nereinafter specified, or (b) the filing with the ccunty
governing Lkody al a regular meeting thersof of a petition
requesting the autherization of the exercise of one or more of
the =sets of opticnal supplemental county governmental pOWers
hereinafter provided for and as hereinafter specified and
containing the verified signatures of at least Twenty percent
{20%) ef the total number of qualified electors of the county
who cast & ballet in the then inmediately preceding
gubernaterial election held in the State.

Upcn the favorable vote of the qualified electors of
the county at any referendum electien held as provided in this

section, such set or seta of optional supplemental county
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governmental powers thereby asthorized for the county shall take
effect &nd the powers thereunder shall become exercisable on and
after the October 1 next following the date af such election.

Arny county asutherized to exercise any cpticnal
supp emental county governmental powars hersunder may thercafter
be aunthorized to exercise a differenl or additional set or sets
ot opticnal supplementz]l county governmental powers as described
herein, or repesl an authorization of the exercise af any euch
set or sets of powers, in like manner as that deacribed above
for the authorizaliovn of the exercise eof such powers. In no
event, however, shall any refererndum election on the guestion of
the zuthorization of the exercise of zny set or sets of epticnal
supplemental county govermnmental powers as herein provided for,
or on the quesLion of the repeal of any thereof, bz called or
held in any county except (i} upon adoption of a2 resclution by
the governing body of the county or the filing therewith of a
petition as described above in regard to the authorization of
the exercise of opticnal supplemental county Jgovernmental powers
and (ii} in conjunction with & general electicn held in the
State.

Section 3. Opticnal Sets of Supplemental Counly

Guvernmental Powers. In addition tc all other powsrs that it

may have under the laws and Constitution of this State, any

county may exercise, not inconsistent with the laws of thie
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State ard such rules and regulations as may be adopted pursuant
thereto, &any or all of the following sels of optional
supplemental county governmental powers as such county may be
authorized to do pursuant to the provisions of this amendment as
nersinabove provided.

Set 1 Powers. A county authorized to exercise Set 1

Fowers hereunder shall ke empocwered, (a) the provisiasns of

. Jection 34 of this Constitution to the contrary notwithstanding,

to lend its credit or to grant publis meney er thing of walue in
aid of or te any individual, association or corporatiocn, by
iszsuing bonds or otherwise, for the purpose of prometing
econcmic development ard tourism in the county, and to exercise
such leagizlative powers and te adept such resclutions, orders
and ordinances a5 shall be necessary to CErry out  such
functiens, and (k) any other provisicn of this Constitution to
the contrary notwithstanding, to provide for publie kealth ard
safety services throughout the unincorporated areas of the
counly Lo which and toe the extent such services are not
otherwise generally provided by another governmantal authority,
and through its governing hody to exercise such leg:islative
poewere and tTo adopt and enforce such rescluzions, orders and
vrd_nances &5 shizll be necessary to carry out such Zunctions.
Set 2 Powers. A county authorized to exercise Set 2

Powers hersunder shall he empowered, any other provision of this
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Constituticn to the ceontrary notwithstanding, and except as
hereinafter provided, te levy for county governmental purisoses
and tc set the rates of (a) taxes on the assessed value of
taxable praoperty in the county, (b)] business licemse and
privilege taxes on perscona having sufficlent nexus with the
county To permit the lawiul impeosition of such taxes, (c) =sales,
use and other exclss taxes on transactions and events occurring
in the rounty, (d) taxes on incomes earned in or occupations
performed in tThe county, and () taxes on such asdditional
subjects of taxation as the Legislature may by general law
provide that counties may impose, provided that the impesition
of any taxes o be levied pursuant to the autherization herein
contained or the increase in rate of any thereaf s7al11 not he
macde or levied except following a public hearing conducted hy
the governing bodv of the county respecting such imposition or
increzze and the faverable vote by a majority of the gualified
electors of the counly wvollng al a referendun eleclion held
thereon. Tne provisions hereof shall not affect the rates, the
valicity, the imposition or the duration of any taxes or fees
being lawfully imposed by any county in the State on the date of
Lhe ralification of the amendment to the Constitution of which
this provision was a part. Any provieion hereof to the contrary
notwithstanding, no levy of any ad valorem property tax made by

any county pursuant To an authorization hercundsr te cHercise
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Set 2 Fowers shall result in the amount of ad valorem taxes
payanle to the S2:zate and Lo all councies, munlcipalities and
other taxirng authorities in the Stzte with respect to any ‘tem
of taxable property excesding the limits therean provided for ir
subsection (i) of Section 217 of this Conatitution, as amended.
et 3 Fowers. A county authorized to exercise 3et 3
Powers hereunder shall be empowered, any other provisions of
this Constitution to the contrary notwithstanding, to regulate
and centrel the use of land through zoning and other siwilar
land use control measures in the unincorporated areas of the
county rnot otherwise subject to the zoning powers and land use
planning controls of any minicipal corporatien exercising such
powers 1in such areas pursuant to applicable law, and to
exercise, pursuant to such general laws with respest thereto as
the Legislature zhall enact for counties se empowered, such
legislative powers anc to adopt such reselutierns, orders and
ordirances as shkall be necessary toe carry oul such functions,
provided that (a) 1f the Legislature shall not, prior to October
1, 2007, enact a general law uniformly governing the exercise of
zoning and land use planning powers by counties, then the
exercise by counties of such powers as herein provided shall ke
carried out consisrently with such genersl laws of the State as
are then applicable teo municipal corporations generally, (h)

such regulation and contrcl may net commence in any particular
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area or portion of the county in whick such powers may be
exercissd pursuant hereto unless Lhe commencement of said
exercise shall be approved, at a referendum slection held irn
conjunciion with a general election held in the State and eca’led
by the governing body of the county, by a majority of the
gqualified electors wvotdny in such referendum election and
residing in the area or portion of the county in which
commencement of The exercise of such pawers is proposed, and (o)
in ne event shall any county establishing a planning commissicn
or other s_milar body for the administration of county zoning
and land use planning powers pursuant hereto provide for the
memberzhip con such commissian or other bhody other thzn of
persons residing in the unircorporated areas of the county.

Any county in the State authorized to exercisz any of
the hereinabove described optioral supplemental county
governmental powers pursuant to the provisiens hersof szhall
retain =211 such powers as it shall otherwise have pursuant Lo
this Constitution and the laws cof this =tate, but in the ewvent
the authorization of the exercise by zany county of any set or
sets of optioral =upplemental county governmental power
previously avthorized pursuant hereto is subseguently repealed
pursuant to the provisions herect, the powers of the county with
respect to the subject or subiects of any such optionzl

supplemental county governmentzl power so repealed shall
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thereafter revert to those powsrz with respect thereto that the
county would thken have otherwise had as 17 no =uch set of
opticnal powers had been previously authorized hereunder,
provided that such repeal shall in no circumstance effect the
impairment of any contract entered into by the county while it
was suthorized to exercise such puwer.”

Section 2. Unless otherwise provided by the

Legislature, an election upon the propcsed amendment is ordered
to be held en the date of the first statewide general or special
election held in the SLate after the explration of three months
from final adjournment of the session of the Legislature at
whizh the act proposing the amendment hereinabove preoposed is
adooted. The alsction shall be held in accordance with tre
provisions of Section 284 and 285 of the Constitution of Alabama

ol 1301, as amended, and the general election laws of the State.

Section 3. Notice of the electisr and of the
propesed amendment shall be given by proclamaticon of Lhe

sovernor, which proclamation shall be pablished once a week for
four successive weeks next preceding the davy appointed for the
2lection in a newspapar in each county of the State. In avery
ceunty in which no newspaper 1s published, a copy of the notice
shall be posted &t each courthouse and post office in such

county.
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